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United States Court of Appeals for the Federal Circuit

2006-1489
(Serial No. 10/429,429)

IN RE DAVID BUSZARD, MATTHEW D. PHILLIPS,
RICHARD S. ROSE and STEPHEN B. FALLOON

Thomas A. Ladd, Baker & Daniels LLP, of Indianapolis, Indiana, argued for
appellants.

Shannon M. Hansen, Associate Solicitor, Office of the Solicitor, United States
Patent and Trademark Office, of Arlington, Virginia, argued for the director of the United
States Patent and Trademark Office. With her on the brief were John M. Whealan,

Solicitor, and Heather F. Auyang, Associate Solicitor.

Appealed from: United States Patent and Trademark Office, Board of Patent Appeals
and Interferences
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1. A flame retardant composition comprising:
a dialkyl tetrahalophthalate ester;
a phosphorus-containing flame retardant having at least
about 5 wt.% phosphorus, and
a flexible polyurethane foam reaction mixture.

13. A flexible foamed article made from the flame retardant
composition of claim 1.
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1. Process for preparing a rigid foam by reacting a polyisocyanate (1), an
isocyanate-reactive compound (2), said compound (2) having an average
equivalent weight of at most 374 and an average number of isocyanate-
reactive hydrogen atoms of from 2 to 8, an isccyanate-reactive compound
(3), said compound (3) having an average equivalent weight of more than
374 and an average number of isocyanate-reactive hydrogen atoms of from 2
to 6 and water in the presence of a catalyst and in the presence of a fire
retardant . . . .

2. Process for preparing a flexible foam by crushing the rigid foam
prepared according to the process according to claim 1.
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PTO Claim Construction: "Flexible Foam" Is Not "Rigid Foam That Is
Flexible When Crushed"

In re Buszard (Eed. Cir. 2007)

The Buszard application is directed to a flame retardant composition that includes a flexible polyurethane
foam base. The PTO Patent Appeal Board rejected Buszard's patent application as anticipated by a prior
patent.

On appeal, the CAFC reversed — Judge Newman penned the opinion that focused on the PTO’s practice of
giving claims their ‘broadest reasonable interpretation.’

“Buszard's specification and claims specifically state the requirement of a flexible
polyurethane foam:--. No matter how broadly "flexible foam---" is construed, it is not a rigid
foam--. The [cited prior art] reference describes only a rigid foam reaction mixture that
produces a rigid product. Only by mechanically crushing the rigid product into small particles
is it rendered flexible, as a rock can be mechanically crushed to produce particles of sand.
This description cannot reasonably be construed to describe, and thus to "anticipate,” the
flexible foam product of a flexible foam reaction mixture. We agree with Buszard that it is not
a reasonable claim interpretation to equate "flexible” with "rigid,” or to equate a crushed rigid
polyurethane foam with a flexible polyurethane foam.”

Interestingly, Judge Newman’s claim construction intertwines analysis of the claim language with analysis
of the scope of prior art disclosure. Although the PTO may give an applicant’s claims broad interpretation
— the scope of the prior art cannot extend beyond its disclosure.

Judge Prost dissented. In Prost’s view, any ambiguities in patent claim terms should be construed against
the patentee during prosecution of the patent. That approach avoids the usual ‘guessing game’ of Phillips-
stvle claim construction and it is auite easv for an applicant to make clarifvina amendments to claim

END.



